UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

Inre

ROBERT J. G KEENAN and
HOLLY R J. KEENAN Case No. 95-13708 K

Debt or s

In this Chapter 11 case, the Debtors-in-Possession are
about to receive about $100,000 from an insurance claimarising
out of injuries that Dr. Keenan sustained fromtwo different pre-
petition car accidents. In response to their notice to creditors
that they intended to settle that claim one unsecured creditor
has asked this Court to limt the Debtors' use of the proceeds.
The creditor fears that the proceeds will be dissipated for the
Debt ors' personal needs and benefit, even though sone of the
proceeds of that pre-petition cause of action should be viewed as
"property of the estate" under 11 U S.C. 8§ 541(a)(1) or (7).

Specifically, the creditor asks the Court to deci de how
much of the recovery the Debtors should be allowed to devote to
their own personal expenses, how nuch to their "business" (Dr.
Keenan's nedi cal practice), and how nuch, if any, should be set
asi de toward an eventual reorgani zation plan. Since the nost

significant asset of this case is the stream of incone generated
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by Dr. Keenan, the prospects of recovery for creditors depend on
(1) how much inconme (including these insurance proceeds) is
applied to enhancing that stream of income by supporting and
bui I ding the nedi cal practice, as opposed to dissipation to neet
personal needs; and (2) how nuch is eventually comnmtted by the
Debtors for actual distribution to creditors. Moreover, the
possibility of conversion or dismssal between now and the tine
of confirmation of a plan nust be considered; and if that were to
occur, creditors would conceivably benefit fromthe current
application of incone to non-exenpt physical assets such as
of fice equi pnment, but would be out of luck to the extent that
current incone, including these insurance proceeds, was expended
for personal needs. O the first $25,000 of the proceeds, the
Debtors and the creditors seened to have agreed that $15, 000 may
be spent on office expenses and $10, 000 on personal needs, and
the Court approved that. The creditor asks the Court to decide
how t he remai nder should be allocated and to limt its use
accordingly.

The Court concludes that it ought not to nake the
conputations and inpose the [imtations the creditor seeks.
Rat her, the Debtors, creditor, Creditor's Conmttee, and U S.
Trustee should negotiate a resolution to this matter. If the

Debtors fail to reach such accord, then they act at peril of
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having to defend a notion to convert the case or defend a notion
for sonme other recognized formof relief.

For the Court to accede to this creditor's request
woul d be to adm nister the estate, perhaps to the prejudice of
other creditors, as explained below This is not to say that the
Court does not want such questions to be continued to be asked --
it does. But it is sonetinmes nore beneficial for the question to
be asked, and then the parties left to thenselves to resolve
their differences, or (in the absence of resolution) to raise the

st akes.

BACKGROUND

How t he Court should treat the post-petition incone of
Chapter 11 Debtors who are natural persons is an issue that has
been addressed by several other courts, w thout consensus.

In a Chapter 13 case, 11 U.S.C. 8§ 1306(a)(2) makes it
clear that a debtor's post-petition personal service incone is

"property of the estate,” which is to say property inpressed with
a trust in favor of creditors. But in a Chapter 11 case,
property of the estate includes "[p]roceeds, product, offspring,
rents, or profits of or fromproperty of the estate, except such

as are earnings fromservices performed by an individual debtor
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after the commencenent of the case.”" 11 U S. C. 8§ 541(a)(6)
(enphasi s added).

This Court has witten before on the subject of a
Chapter 11 debtor who earns no personal service incone, but who
i nstead nmust spend property of the estate generated by his
i ncone- produci ng properties for his own personal and famly
needs.! In the earlier decisions it was ruled that the personal
Iiving expenses of such a debtor are "ordinary course" expenses
for his Chapter 11 estate, and property of the estate may be used
t herefor.

Now before this Court is a Chapter 11 debtor, a
physi ci an, whose principal incone is personal service incone.
(Hi s co-debtor spouse is not enployed, according to the schedul es
filed in this case.) For purposes of this decision, the precise
issue raised is how this Court should react to an unsecured

creditor's objection to the Debtors' proposed acceptance and use

1See In re Bradley, No. 91-13893 K, slip. op. (Bankr.
WD. N Y. Nov. 24, 1992) (now printed as Appendix to In re
Bradley, 185 B.R 7, 10-12 (Bankr. WD. N Y. 1995). That cases
involving individuals are entirely different from cases invol ving
corporations and issues of corporate salaries to owners requires
no elucidation; the Court regularly fixes the salaries of
corporate principals in light of 11 U S. C 8§ 1129(a)(4), which
requi res "reasonabl eness.”
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of approximately $100, 000 from pre-petition personal injury
clains. The Debtors want to use it for personal |iving expenses,
as well as to rebuild Dr. Keenan's nedical practice, which had
| angui shed during his disability. The creditor (Norwest
Fi nanci al New York, Inc.) wants a commtnent of some of those
funds to creditors or to an eventual plan of reorganization. In
the Bradl ey case, the Court refused to inpose such a comm t nent
where there was no personal service inconme. Here, although sone
of the insurance proceeds clearly are non-exenpt, pre-petition
property of the estate, sonme of it may be viewed as post-petition
"incone" of the Debtors, and the issue at bar nay be |likened to
the i ssue of post-petition personal service incone.

Having previously held in the Bradl ey case that even
i ncone generated by pre-petition non-exenpt assets may be used
for the personal |iving expenses of a Chapter 11 debtor (within
the limts of "cause" for conversion, dismssal, appointnent of a
trustee, etc.), it would seemclear that post-petition personal
service incone may al so be so used. But other courts seemto
di sagr ee.

Sunmmari zi ng exi sting caselaw as to post-petition
personal service inconme, the court in In re Harp, 166 B.R 740
(Bankr. N.D. Ala. 1993), observed that three views have arisen,

each havi ng been
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applied in subtly, but critically, different fact
situations:

- That all postpetition earnings by the

i ndi vi dual Chapter 11 debtor are excl uded

fromthe estate by Section 541(a)(6).

- That the debtor's postpetition incone

shoul d be split under Section 541(a)(6), like

t he baby before King Sol onon, based on

exactly HONthe incone was generated, with

part being earmarked for the estate, part

going directly to the debtor.

- And that all the incone flowng to an

i ndi vidual in Chapter 11 becones property of

the estate under Section 541(a)(7) pending

confirmation of a plan, just as such property

does in a corporate Chapter 11 reorganization.

Id. at 749-50 (footnotes omtted).?

In the present Court's view, the reason that there is
no concensus answer to the question of how nuch personal service
i ncone "bel ongs" to a debtor and how nmuch to his or her
creditors in cases such as this is that it is a question that
need not ever be asked, and was not intended by Congress to
require judicial resolution in the context of an ongoi ng Chapter
11 case. The cases thensel ves | eave one wondering why a "federal

case" was presented.

2Not hing that this or any other Court says mtigates the
duty of a debtor-in-possession to report and account for al
income. He or she has no right unilaterally to deci de what
incone is free fromthe clainms of creditors.
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For exanple, in the case of Inre Mlina Y Vedia, 150
B.R 393 (Bankr. S.D. Tex. 1992), the court was asked to approve
two conpeting disclosure statenents. One involved a plan
proposed by the debtor-physician in which he would conmt sone of
his post-petition earnings toward 40% paynent of his genera
unsecured creditors. The other plan was proposed by a creditor
and proposed use of "virtually all of debtors' post-petition
earnings attributed to the surgeries he perforns towards
satisfaction of all unsecured clains.” 1d. at 396. |nstead of
focusi ng on what the perm ssible uses are of property of the
estate and on the fact that an individual may not be forced to
work for his creditors, the court appeared to agree with the
parties' focus on the question of whether the personal service
i ncone was or was not property of the estate. (The court
concl uded that the post-petition personal service incone was not
property of the estate, and consequently approved the debtor's
di scl osure statenent and di sapproved the creditors' disclosure
statenent.)

In the case of In re Powell, 187 B.R 642 (Bankr.

M nn. 1995), a creditor nade a "notion . . . to conpel the
debtors . . . to return property to the bankruptcy estate, for an
accounting, and to establish conpensation for the Debtors." Id.

at 643. The debtors were farnmers who, in addition to farm ng
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i ncone, also earned wages fromoff-farmlabors. It was only the
non-farm earnings that were at issue, and the court ruled that
the post-petition wages generated by the individual debtors from
their enploynment were not property of the estate, "and may not be
i npounded.” Id. at 647. The present Court believes that if
what ever was taken was expended on ordi nary necessary living
expenses, then there is serious question as to the source from
whi ch the creditor thought the "property of the estate"” m ght be
returned: |f, for exanple, the noney has been spent on food or
health care, how can it be "returned" to the estate?

In the case of In re Angobal do, 160 B.R 140 (Bankr.
N.D. Cal. 1993), a creditor sought an order fromthe court
"directing Debtor to repay all sunms withdrawn fromthe bankruptcy
estate in excess of $3,000 per nonth." 1d. at 140. The debtor
operated, as a sole proprietor, a business that worked on
el ectrical conponents, and enployed five to seven unskilled
wor kers. The court took evidence and concluded that the debtor's
personal efforts accounted for 85% of the proprietorship's
busi ness output. It does not explain how the evidence yielded
85% as opposed to 86% or 40% for exanple. Again, the questions
of the source fromwhich any excesses woul d be repaid woul d have
been at issue were it not for the fact that the court forgave the

previ ous "excesses."
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Simlarly, inlIn re Herberman, 122 B.R 273 (Bankr.
WD. Tex. 1990), the court took evidence of other physicians
earnings and cane up with a 75%figure as the debtor-urologist's
"personal service earnings" out of the net proceeds of his
urol ogy practice. That was in a proceeding in which a group of
Dr. Herberman's forner business associates nmade a "Mtion to
Conpel Debtors to Deliver Property to the Estate.” Conpe
delivery to whom and from where? Debtors-in-possession are "the
representatives of the estate,” so even assum ng that the noney
is set aside somewhere, to whomis it to be turned over if there
IS no trustee?

In the case of In re Fitzsimons, 725 F.2d 1208 (9th
Cir. 1984), the bankruptcy court had fixed a $3700 per nonth
salary for the debtor-lawer fromthe funds of his |aw practice
and required himto pay certain anounts over to a Chapter 11
trustee. Not only did the higher court find the approach
acceptable, but it remanded for |ack of evidence that the $3700
was not too much to attribute to the personal services of the
debtor. It directed that on remand, "the Bankruptcy Court should
ascertain the portion of the | aw practice's earnings that were
attributable to [the Debtor's] personal efforts and excl ude that
anmount fromthe bankruptcy estate. The practice's earnings from

all other sources belong to the estate.” 1d. at 1212.
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And when a Bankruptcy Adm nistrator in Al abama asked
the court to involve itself in the fact that Chapter 11 debtors
who are individuals were not conplying with the standard
"Qperating Order" that required themto place all of their funds
in a bank account | abel ed as a debtor-in-possession account, the
court found a violation of fiduciary duties, and determned to
fix a reasonable rate of conpensation for the debtors' famly,
which the Court referred to as "the bankrupt enterprise,” which
"salary will be paid as an adm nistrative expense just as it
woul d be for the CEO of a bankrupt corporation.” In re Harp, 166
B.R at 756.

The present Court, however, wonders what basis in | aw
there may be to have caused these courts to make such
determ nations. Wy fix percentages? The only question the
Court should be asked is whether a debtor's failure to make sone
sui tabl e provision for sharing the benefits and risks of
operating as a debtor-in-possession with his or her creditors
constitutes "cause" to convert, to dismss, to appoint a trustee,
or the like. Courts are nuch better-suited to answer these types
of "yes" or "no" questions. And as addressed | ater, we ought
not to be m cronmanagi ng the estate.

The approach in the Harp case has a parallel to a

question often asked of bankruptcy courts (asked, in this Court's
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view, in vain): Wuat portion of the proceeds of a dairy farms
m |k proceeds are attributable to a lender's collateral (the
herd, equipnment, crops and feed, for exanple) as opposed to the
val ue added by the farnmer's | abor and other forces? Sonme courts
believe that there is an answer to this question. | do not. (I
adm t having once divined a percentage for short-term adequate
protection purposes froma range described by the parties: 35%
to the I ender, which fell precisely hal fway between the two
per cent ages argued by the parties. That was not a coinci dence.)
To be intellectually honest when we do such
t hi ngs, we nust acknow edge that there is no | egal standard for
such a decision. W act as arbitrators in such instances, not as
judges. Equity becones our sole guide. There are sone instances
in which we nust so act,® but there are others in which we my,

and perhaps nust, refrain.

THE COURT MAY REFRAI'N FROM RULI NG

3For exanple, if this case were to convert to Chapter 7 and
an argument were to ensue regardi ng what portion of outstanding
recei vables (or cash in hand) are the debtors' property and what
may the Trustee distribute to creditors, this Court would have to
rule on the issue presented in the absence of settlenent. And
settl ement would surely be encouraged by the Court, for such
instances cry out for the parties to propose a "fair" split, and
for approval by the Court of any reasonabl e conprom se.
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The Court is asked to decide how nmuch incone the
Debtors should commt to what purposes. But Chapter 11 of the
Bankruptcy Code initiates and describes a "process" of
reorgani zation that is not to be controlled by the Court.
Rat her, the end product is shaped by conplex dynam cs. Anobng the
forces operating are the attitudes of creditors, the policy
initiatives of taxing entities or the United States Trustee or
Bankruptcy Admi nistrator, the | ocal market for the debtor's goods
or services, and even (in many cases such as sone retailers and
farmers) the weather. The conplexity of the statute itself
i nposes paraneters for the interactions and negoti ati ons anong
t he various conpeting forces.* Neither the statute nor the court
is an oracle capable of, or charged with, answering all questions
that arise during a bankruptcy case, particularly those dealing
with the details of how a particul ar debtor should reorganize.

It is not surprising that there is nonetheless a desire
anong bankruptcy attorneys to seek definitive answers to every
guestion that inpairs counsels' ability to predict and chart a

course for the client. Skilled bankruptcy counsel are ingenious

‘For exanple, a Chapter 11 debtor nust make early deci sions
regardi ng executory contracts under 11 U S.C. 8§ 365, which
decisions may greatly affect the future course of the estate and
t he case.
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in fashioning ostensible "disputes" that seek answers that are
closer to advisory opinions than they are even to declaratory
j udgments. ®

For exanple, in the case of In re One Canandai gua
Properties, Inc., 140 B.R 616 (Bankr. WD.N. Y. 1992),
ot herw se- opposi ng counsel served up a friendly notion of a sort
that is sinply not contenplated by the Code or Rules. It was a
notion by the debtor for |eave to anend an unconfirned plan.?®
The notion gave rise to two | eadi ng-edge issues (at that tine)
whi ch the debtor, the lender, and the creditors' commttee al
woul d have liked the Court to address: \Whether there is a "new
val ue exception” to the "absolute priority rule"; and whether the
Court would permt separate classification of a secured
creditor's deficiency claimfor purposes of neeting the
requi renment of 11 U S.C 8§ 1129(a)(10). This Court refused to

answer the question, noting that it would not permt itself to be

5Such "desi gner disputes"” are to be distinguished fromthe
fact that many true bankruptcy di sputes nmay be presented in a
vari ety of bona fide ways. For exanple, there are many different
ways to present to a court a valid request to determ ne the val ue
of an item of collateral.

611 U.S.C. § 1127(a) says that when a pre-confirmation
nmodi fication is filed, the nodified plan "becones the plan." No
notion i s needed.
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drawn into the business of drafting plans or into the process of
setting the paraneters of negotiations by neans of issuing
sonething akin to an advisory opinion. It was also explained in
t he One Canandai gua Properties decision how the dispute between
the parties mght never require a ruling (if, for exanple, the
pl an | acked feasibility), and howif the Court were actually to
rule, the party who suffers the unfavorable ruling on the

"desi gner dispute" m ght have to appeal a l|later favorable ruling,
in order to obtain a neaningful review of the earlier, needless
deci si on.

So to this Court it seens clear that answering supposed
"questions of |aw' that need not and do not necessarily exist may
alter the dynam cs of the process that Congress created, and may
inhibit free negotiation and non-judicial resolution of differing
Vi ews.

But it is also true that courts nust assist parties in
avoi di ng needl ess expense. One policy nust be bal anced agai nst
t he ot her.

Sonme of the neaningful considerations in obtaining a
bal ance are enbodied in the principle of "standing": "[H ave the
[ parties] alleged such a personal stake in the outcome of the
controversy as to assure that concrete adverseness whi ch sharpens

the presentation of issues upon which the Court so |largely
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depends for illumnation of difficult ... questions?" Baker v.
Carr, 369 U. S. 186 (1962). The Courts nust ask thensel ves

whet her the parties really need a ruling or whether they are just
trying tolimt the very uncertainties that if left unresolved
could pronote settlenent in a case that indeed "ought" to be
settled. Are there "stakes" here that assure the Court that
there is optimum advocacy, or should the question be left to a
better-illum nated case? Does the "duty to sit" apply here, or
is this just an advisory opinion?

Cases el sewhere addressing today's issue provide a
study in the creativity of bankruptcy |lawers in enticing judges
to rule on issues of law that sinply do not exist.” As noted
above, in one such case an unsecured creditor sought an order
directing the debtor to "turnover" property of the estate. A
"turnover" action, however, is an action under 11 U S.C 8§ 542 to
get a non-debtor to turn estate property over to the
"representative of the estate.” Wat standing do creditors have
to seek a "turnover order" against the representative of the
estate? Cearly the notion was intended nerely to pressure the

debt or.

There is no contrivance in the matter at bar. The Debtors
had to notify creditors of the settlenent, and the creditor was
conpelled to express its concern about the use of proceeds.



Case No. 95-13708 Page 16



Case No. 95-13708 Page 17

In the Bradl ey case, the creditors’' commttee sought an
order limting the debtor-in-possession's personal expense
al | ownance despite the fact that neeting his personal expenses was
unquestionably within the "ordinary course"” of the financial
affairs of his Chapter 11 estate. Again, the purpose was to get
the debtor's attention, and perhaps even to inexpensively cal
the Court's attention to the debtor's personal spending habits,
for possible future reference.

Such forays are by no neans necessarily inproper, but
when Congress directed bankruptcy judges to stay out of the
adm nistration of estates and to dedicate ourselves only to
resol ving disputes, Congress did not intend that we elect to
resol ve every "dispute"” that the parties have managed to define
for the purpose of getting answers to every question they would

| i ke answered about how the estate should be admi ni st ered.

THE COURT SHOULD REFRAI' N FROM DECI DI NG THE | SSUE PRESENTED

Not only is the Court permtted to refrain fromruling
on how nmuch the Debtors here should commt to what purposes, but
it ought to refrain.

Creditors have many rights in a Chapter 11 case such as

the right to seek appointnent of a trustee or exam ner; the right
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to ask the court for |leave to prosecute an action on behalf of a
recalcitrant debtor; the right to oppose or support various
proposal s that m ght shape the case, such as sales, |eases, and
the like; and the right to propose a plan of their own.
Sections 1107(a) and 1108 of Title 11 U S.C. mght al so

seemto be a basis upon which creditors may seek court
i nvol venent in al nost any facet of what a Chapter 11 debtor is or
is not doing. Section 1107(a) permts the Court to place limts
on a debtor-in-possession's rights. Section 1108 states that,
"Unl ess the court, on request of a party in interest and after
notice and a hearing, orders otherw se, the [debtor-in-
possession] may operate the debtor's business.” |Indeed, although
not citing either 8 1107 or 8§ 1108, it was a creditor's "Mtion

to Limt Operation of Debtor's Business" that brought on the
8 541(a)(6) issue in the case of In re Cooley, 87 B.R 432, 434
(Bankr. S.D. Tex. 1988) and led to that court's adoption of a
mat hematical fornmula by which a certain specified percentage of
post-petition profits was determned to constitute "property of
the estate,” to be "dealt with by the debtor accordingly.” Id.
at 445. Wiile the present Court does not doubt that 11 U S. C. 88
1107 and 1108 give authority to the Court to place such
[imtations on the operating authority of the debtor-in-

possession, it does have serious reservations about the propriety
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of utilizing that authority on a routine basis in a Chapter 11
case of a natural person

The rights given to creditors by the Code have neani ng
only if the Court is not needl essly chipping anay at what m ght
ot herwi se be a conpelling set of circunstances in the creditor's
favor. For exanple, a creditor may know that a given Chapter 11
debtor, left to his own devices, wll soon |leave a trail of
want onness and m smanagenent that will justify the appoi ntnent of
a trustee. That creditor should not have to sit idly by,
wat ching a different creditor seek and obtain limtations on the
debtor's activities which do not specifically exist in the
statute or rules, and which will effectively ensure that the
debtor will be able to stay in control of his affairs past the
point that the creditor otherwi se could have displaced himwth a
trustee.

Has the court that inposes those |imtations well -
served the Chapter 11 process? Probably not, given the snal
percentage of Chapter 11 cases that are successful and the |arge
percentage of Chapter 11 cases that accrue nore debt, rather than
| ess debt, during the period that the debtor remains in
possessi on.

Qur fondly-renenbered col | eague Howard Schwart zber g,

U S.B.J., adnonished us in an instance like this to apply the
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statute as witten, and let the practical consequences of the
debtor's potential inprudence do their work within the statutory
paraneters. He stated the follow ng, after discussing the

Fit zsi nmons, Cool ey and Her ber man cases:

[Unless or until the |egislature chooses to
enact an exception for a Chapter 11 sole
proprietor to the | anguage contained in 11
U S C 541(a)(6), this court nust adhere to
t he | anguage of the Bankruptcy Code as it is
witten.

: Those earni ngs which the debtor
recei ves for services perforned are excl uded
fromthe Chapter 11 estate by 11 U S. C
8§ 541(a)(6)

Froma creditor's perspective, this
interpretation of 11 U S.C 8§ 541(a)(6) is not
necessarily a prohibition against receiving
fair treatnent in the Chapter 11
reorgani zation, although, it mght appear to
reduce the proceeds available to pay out under
the plan. A creditor has several weapons
provi ded by the Bankruptcy Code with which to
nmonitor the Chapter 11 sole proprietor.

First, the creditors may seek to have their
debt determ ned to be nondi schargeabl e under
11 U.S.C. 8 523, in which case a successful
adjudication will allowthe creditor to
proceed wth its nondi schargeable claim

agai nst the debtor's post-petition earnings.
The creditor may al so refuse to accept the
pl an because of the inadequately | ow paynent
under the plan

In addition, a creditor may nove to
convert the Chapter 11 case to a case under
Chapter 7 or dismss the case pursuant to 11
US C 8§ 1112. Notably, one of the grounds
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for conversion or dism ssal under 11 U S. C

8§ 1112(b)(2) is the inability of the debtor to
effectuate a plan. If, as sone creditors may
argue, w thout the debtor's earnings for
services perfornmed post-petition, there wll
be al nbst no funds with which to finance the
pl an of reorganization, a creditor may nove
for conversion or dismssal. |If the case is
converted, then the debtor's prepetition
property, which may include hones, cars,
shares in a partnership or corporation and
jewelry will be liquidated by the Chapter 7
trustee and paid to the unsecured creditors.
In the event the case is dism ssed, then the
creditor can proceed agai nst the debtor the
sanme as it did prior to the filing of the
Chapter 11 petition.

Altchek v. Altchek (In re Altchek), 124 B.R 944, 955-56 (Bankr.
S.D.N. Y. 1991) (footnote omtted).

Judge Schwart zberg thus suggested that we should let the
threat or the pendency of a notion to appoint a trustee, or to
convert or dismss the case, tenper the debtor's conduct; and we
should refrain fromjudicially mcromnagi ng the debtor's conduct

in ways designed to reduce the threat.?

8Critics of the present decision will argue that the problem
wi th nost Chapter 11 cases is too little creditor interest, and
that this decision conplains of too much creditor interest (a
creditor's asking for intrusion that the Code does not
contenplate), and will argue that it saddles the interested
creditor with the even greater burden of preparing for a notion
to convert, dismss, etc. That criticismassunes that the
Creditors' Commttee or the U S. Trustee (or Bankruptcy
Adm nistrator) will not pick up the reins for a creditor who has
negotiated to an inpasse with the debtor, and has too little at
stake or too few resources to prosecute a notion to convert, or
ot her appropriate relief.
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CONCLUSI ON

The Court today nmust refuse to decide how much of this
or other income these Debtors should have to apply to what
purposes. Were it not for the fact that the settlenent of the
insurance clains required notice to creditors, Norwest woul d not
necessarily have known of the receipt of the proceeds other than
after the fact. The fact that a creditor has know edge of the
recei pt of these nonies before they are in fact received, does not
change the governing principles of law, which are: (1) even
property that clearly is property of the estate may be used in the
ordi nary course of business or financial affairs of Chapter 11
debtors, even for their personal needs, when the debtors are
natural persons;® and (2) despite what other courts may say, there
is no requirement of law that the debtors conmt, on an ongoi ng
basis, any portion of their post-petition personal service incone
to their creditors or to a Plan of Reorganization. |f the Keenans
cannot reach accord with their objecting creditors about how the
proceeds of these clains will be used, and about how personal
service incone will be used on an ongoing basis, then the

creditors nust decide whether to pursue a recognized right (to

°l'n re Bradl ey, supra note 1
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seek conversion, to seek a trustee, etc.) on that basis. That
deci si on nust be nmade agai nst the background that the Debtors may
decide to sinply walk away fromthe Chapter 11 estate, open up
practice el sewhere, and |l et the case be converted or dism ssed.
The Debtors, of course, nust be concerned about any non-exenpt
asset that will be liquidated and lost if the case is converted,
or that mght be lost to state court processes if the case is
dism ssed or if the stay is lifted. Hence, if the Debtors ignore
the legitimate concerns of creditors, they do so at their peril.

Those are the dynam cs that Congress intended, in the
present Court's view. As noted at the outset, the fact that not
all questions should be answered does not mean that such questions
shoul d not be asked; unless intended to "poison" the Court's
perceptions, creditors' concerns should always be on the record,
where, as seens to be the sane case here, there is no active
creditors' commttee and the U S. Trustee seem ngly has not
expressed an interest in the matter.

This ruling may cone as a surprise to the parties.
Consequent |y, Norwest Financial New York, Inc. will have twenty
days fromthe entry of this decision before the Debtors may use
these funds -- twenty days in which to discuss accord with the
Debtors, or to decide to imedi ately pursue a recogni zed notion in

this Court or to ask the U S. Trustee or Committee (if any) to
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take up the reins of such a notion. Thereafter, if no such notion
has been filed, the Debtors nmay use the net proceeds of the clains
in the ordinary course of their business or financial affairs,
personally or otherwise, without limtation by this Court. But
the Court so rules without prejudice to 11 U S.C. 8§ 549 attack on
any uses that occur outside the ordinary course of business or
financial affairs, and without prejudice to a |later notion by
Norwest, or any other party, to nmake any recogni zed notion on the
grounds of the irresponsi bl e dissipation of such funds, or any
ot her good cause. |If any debtor is failing to take prudent steps
toward an eventual plan, in good faith, such a notion is wel coned.
SO ORDERED.

Dat ed: Buf f al o, New Yor k
April 23, 1996

U. S. B. J.



